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I am glad to have the opportunity to visit with you about the critical relationships between the courts and public health agencies. Our relationship is an old one but not a highly visible one, either systemically or personally.  I had my first public health case as a deputy probation officer while I was in law school. I just did not know it at the time.  One of my probationers was pregnant at the age of 14 and needed prenatal care.  The delinquent female is a population that lacks adequate health care.  Many times, the public health issue is not well known or, perhaps, the better word is understood.  A rose by any other name is still public health.  It seems that in recent years, public health has not focused on the intersections with the courts and neither have the trial courts identified many public health issues as such.  Now, I would suggest, is a good time for a healthy change in the relationship between the law and public health. 


About 18 months ago, the unthinkable was happening.  As tragic and frightening as the anthrax deaths and illnesses were, I want to share the thoughts of a colleague of mine, a veteran public health professional.  She was grateful that we had some of the hoaxes because they exposed weak links and critical gaps in the legal and public health system.  I use the singular system because the courts are a critical part of the system that protects the public health. 


Today, I would like to touch on several aspects of our legal and public health system relationships and focus on judicial education.  How will the courts respond to public health issues and deal with diseases that threaten public health?  How will public health seek the courts’ assistance? Will the public health field see the legal system as an important part of the public health system, both in policy and assurance? 

When the Indiana Public Health Association conducted a Board of Health survey, most board members, not all, agreed that the board had to assure that their legal responsibilities were met and agreed that the board needed training in the area.  Fewer board members agreed that the development of legislation was a board role and more wanted training in that area. 


As I review the educational offerings available to judges in the last 18 months, I suggest that public health as a professional discipline has a dual role in working with the courts.  

One, public health professionals must work closely with counsel to be able to go to court and assist the lawyer in effectively representing them. 


Two, public health agencies and professionals must offer resources and their expertise to judicial educators.  The judicial educators at the national and at the state level are not prepared or equipped to offer the required continuing judicial education to bring the judges up to speed.  Most judges do not recognize that they may have experience with public health issues.  Indeed, most health departments are rarely in court, even when the issue is obviously a public health issue and private parties file their own case.  Landlord tenant cases often deal with failed septic systems or pest and rodent infestation.  Even the most obvious public health issues are rarely litigated.  For example, in Indiana, the last quarantine appealed was over fifty years ago.  We are a bit rusty on the procedure.  In addition, the statutes are equally rusty because they do not appear to mesh consistently with the Indiana Trial Rules of Procedure.  


There is much work to be done.  I hope that thought is invigorating to you because it carries so much potential to improve public health delivery.  Public health could benefit from a legal review process in each state and community.  By engaging the judges and public health professionals, both parts of the system could be improved.  Judges and the educators would benefit from the engagement of public health in working with the following areas: 


1.  Quick docketing and speedy hearings of emergency orders, 


2. Maintenance of safe physical custody of dangerous evidence. (Do 
you want the anthrax envelope brought to the courthouse and, if not, 
what evidentiary issues does this raise?) 


3. Constitutional requirements and balancing community safety vs. 
individual rights


4. Intense press scrutiny before, during, and after the proceedings 
 


5. Other issues that commonly present in a broad range of cases 


6. Last, and so very important, how do we strengthen the courts so 
that they fairly and swiftly handle the non-criminal, non-terrorist, 
public health cases? 


Public Health as legal issue currently has more public support than impaired driving, domestic violence, or permanency planning for foster children had when those initiatives first got underway.  There is more fear and less social acceptance of poor or unsafe health practices because of the Bio-terrorism concerns. The time is right.


In looking at the educational offerings available to the judges, I found that courts have been working on some emergency preparedness.  The courts have been developing emergency and security plans for many years.  There are manuals and a fair amount of technical assistance available.  However, most of this effort has focused on violence by guns and explosives.  Very few plans include public health emergencies such as a disease outbreak or contamination of the air and water supply.  The courts have adopted some mail handling precautions as a result of anthrax.  Should the courts develop plans for a disease outbreak in the court staff? 


I am not as concerned about the criminal trials of terrorists.  They will be tried in the federal courts.  The troublesome area for public health and criminal cases is the criminal who uses a disease to harm others but is not a terrorist.  How will the county prosecutor decide to charge and prove the offense?  There is another safety issue.  Courts currently have a great deal of experience in protecting the perpetrator from the victims of the violence.  But, in the non-urban areas, that experience has not included large crowds or mobs since the 1930s.    


Procedurally, the courts are not uniformly prepared to handle public health requests for orders without notice.  The questions around enforcing isolation and quarantine orders should be researched so that conflicts between old statutes and current court rules of procedure are not bottlenecks.  Researching model orders and docket entries may seem like a small matter.  However, to a busy trial court judge, a public health law bench book could be a lifesaver.  As you all know, a bench book to some of us is the safety net between harmless error and reversible error.  The legal instruments of public health and the ordinances have to be updated.  The Constitutional issues aren’t just federal but the reassertion of state constitutional law in the protection of individual rights must be taken into account.  If the statutes and ordinances will not with stand scrutiny in many areas, they will not protect.


Justice Holmes was not indulging in humor when he referred to the state courts as “little laboratories of law”.  And he did not have 50 states to consider at that time.  Courts, like health departments, come in all sizes and different places.  The public health professional needs a good mental map of the justice system.  One elevation on that map would be for the federal courts and another elevation would be for the states.  The two systems do have some connections.  Nevertheless, on a day-to-day basis, the system that will handle the public health cases will be the state or local court that has jurisdiction. 


(Before we leave the federal courts, I would note that the Federal Judicial Center provides continuing legal education for federal judges and court staff.  The Court Education Division is responsible for court staff and management training.  The Judicial Education Division serves the judges and attorneys who work in the federal courts.)

Back to the daily routine, we have states and territories with their very own courts.  To describe some of the levels and jurisdictions as a “system” is a stretch.  We have courts of record and courts not of record.  Public health must be concerned with both because where the public health ordinance is a city or town ordinance, the enforcement action may well be filed in the municipal court, which is not a court of record.  However, if the violator files for injunctive relief, that would be an equitable remedy and may have to be filed in a court of record.  The jurisdictional differences in the courts from community to community and state to state are important.  Those differences should be clearly identified so that time is not lost in an emergency.


An assessment of national, state, and local legal training needs should be conducted.  Plans should be developed to meet the identified needs.  

Each health department needs to map the courts of its community. 


Jurisdiction is important. For example, if there were a smallpox outbreak at a child’s school and the parents refused to vaccinate the child, what is the public health role?  The vaccinations are voluntary at this point for the adults.  Should the local health officer seek the cooperation of the child protective services to get the child adjudicated as a CHINS?  Should the health officer file a petition with the court seeking an order to vaccinate?  Should the officer request an order of isolation?  Or both?

Given the fifty legal laboratories, you will not be surprised by the happenstance and garden varieties of judicial education.  National organizations active in judicial education include:

American Bar Association Judicial Division


Appellate Judges Conference 


National Conference of Administrative Law


National Conference of Specialized Court Judges 


The Council of Chief Judges of Courts of Appeal 

The National Conference of Administrative Law Judges 

National Conference of Federal Trial Judges 

National Conference of State Trial Judges.


American Academy of Judicial Education

American Judges Association


American Judicature Society.

Institute for Court Management


The Institute for Faculty Excellence in Judicial Education

Judicial Education Reference, Information and Technical Transfer 

Justice Management Institute 

National Association for Court Management


National Association of Hearing Officials, Inc. 

National Center for State Courts


National Council of Juvenile and Family Court Judges


National Judicial College


National Women Judges Association, and

The National Association of State Judicial Educator.

The State Justice Institute (SJI) provides one model of a federal agency working with state courts.  There are some caveats about the SJI experience.  The National Highway Traffic Safety Administration (NHTSA) and the Office of Juvenile Justice and Delinquency Prevention both have better success at actually changing judicial behavior. Attorney General Ashcroft noted that “SJI appears to have been effective in awarding grants to improve the quality of justice in the state courts, facilitating better coordination and information sharing between state and federal courts, and fostering solutions to common problems faced by all courts.”  The Attorney General also observed, "some degree of support for state court innovation and improvement is a Federal interest.  Given overlapping state-federal jurisdiction, it is in the federal government's interest to have effective and fair state courts, lest litigants turn to federal courts to resolve matters properly within state court responsibilities."

Also important are:

New York University’s Appellate Judges Seminars.


The excellent Master of Law degree program at the University of Virginia

The Master of Law degree program for trial courts at the University of Nevada-
Reno


State judicial educational organizations vary widely as well.   Many are in the Administrative Offices of the Courts.  Others are free standing and still others are bar sections.  State judges associations often deliver education, for example, the California State Judges Association.  Additional delivery modalities include the NHTSA judicial fellowship program, the “Bench to Bench” program of the National Institute on Alcohol Abuse and Alcoholism, judicial workgroups, video and bench books and publications that judges really read on a regular basis, not public health or law journals.

In closing, if you doubt the need for judicial education at the state and local level, let me simply note that in 1840, Justice Joseph Story wrote the classic statement about the need for an independent judiciary.  He said: "Where there is no judiciary department to interpret, pronounce and execute the laws, to decide controversies, to punish offenses, and to enforce rights, the Government must either perish from its own weakness.”


Justice Story also wrote: “The government of the United States can claim no powers which are not granted to it by the constitution, and the powers actually granted, must be such as are expressly given, or given by necessary implication.  [And] it is perfectly clear that the sovereign powers vested in the state governments, by their respective constitutions, remained unaltered and unimpaired, except so far as they were granted to the government of the United States."


Finally, Justice Story in wrote in Martin v. Hunter's Lessee, 1 Wheat. 304, 330, "Congress cannot vest any portion of the judicial power of the United States, except in courts ordained and established by itself."
 
Most important for today: Let’s keep the conversation going.  Thank you!
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